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Will and Law of Succession

IS KA
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What Happen If Died Intestate ?
WS BILEYS » SRR B 7
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Relative Surviving

1. Spouse

2. Spouse and issue

3. Spouse and parent or brother
or sister of the whole blood or
issue of such brother or sister

4. Issue
5. Parent(s)

6. Brothers and sisters of the
whole blood

7. Brothers and sisters of the half
blood

8. Grandparent(s)

9. Uncles and aunts of the whole
blood

10. Uncles and aunts of the half
blood

11. None of the above relatives
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LAWYERS

Law of Succession %%

Other Relatives

No issue, or parent or brother or sister
of the whole blood or issue of such a
brother sister

Other relatives immaterial

No issue

No spouse
No spouse, no issue

No spouse, no issue, no parent
No spouse, no issue, no parent, no
brother or sister of the whole blood

None of the above

None of the above

None of the above
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Entitlement

All to spouse

Spouse takes $500,000 and half of the
residue; the other half is held on
statutory trusts for issue

Spouse takes $1,000,000 and half of
the residue; the other half is held for
parent(s) or on statutory trusts for
such brothers or sisters

All to issue on statutory trusts
All to parent(s)

All to such brothers and sisters on
statutory trusts

All to such brothers and sisters on
statutory trusts

All to grandparent(s)

All to such uncles and aunts on
statutory trusts

All to such uncles and aunts on

All to Hong Kong Government as borka
vacantia
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Who should make a Wil
SEMERZ L EIE

« Person with young children &4+ A

 Married couple & without children E.4& T i
TUZN

» Remarried person with children borne with

previous spouse 75 [F]BCAE kA [EI BB A
FHIFLLZ AN

 Person travel outside Hong Kong frequently
with spouse B i ERRCHE —[EISMNE 2 A
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(Con’t)Who should make a Will
(B ER

 Person without any children or relative

AR 2 A
 Unmarried person K4&22 A

 Person with special testamentary intention

HRAIEBZA

» Person who own property outside Hong

Kong E5MF /—%%ZA
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What are the contents of a Will
"EE AR

(407 S o BT TR NMERSS (FE5E: 2526 7666 ) - ]

TESTATOR
i TPEEL A

NAME : ( )
144 Surname Given Name (In Chinese)
4 % R
SEX:
el

PASSPORT/H.K.I.D. NO. :

(Photocopy is enclosed)

& id | RS ELS

OCCUPATION :

((F E2EIAR)

DATE OF BIRTH :

e

RESIDENTIAL ADDRESS - :

A H3

MARRIAGE STATUS : Single/ Married/Divorced (Please delete whichever inapplicable)

AR B EE S (ER LA )
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LAWYERS

EXECUTORAND TRUSTEE
AT ARASREA
NAME : (
W4 Surname Given Name (In Chinese)
yéa # 3L
SEX:
vl

PASSPORT/H.K.1.D. NO. :

(Photocopy is enclosed)

&0 | BB SIELS

OCCUPATION :

LS

RESIDENTIAL ADDRESS #fiif- :

((f E2E1AR)

DATE OF BIRTH :
tH AR H

RELATIONSHIP WITH TESTATOR :
BT TE ) N 2R
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LAWYERS

A)

BENEFICIARY
RN
NAME : )
i Surname #k Given Name % (In Chinese) f137
Sex :
M1

Passport/H.K.1.D. No. :

il | BARSOELSS

Date of Birth :

AR H B

Relationship :

B
Residential Address il :

% of Estate :

W STECE S3EE

(Copy Right Reservied)



({D Christine M. Koo & Ip, Solicitors & Notaries

LAWYERS

INFANT BENEFICIARY

REERZIZN
CBIH /AT )
NAME : ( )
144 Surname Given Name (In Chinese)
: # Rz
SEX:
(el

Passport/Birth Certificate No. :
BN [ AR S E SRS

Date of Birth:
H A= H A

Relationship :

B %

Residential Address Hif- :

If the Beneficiary is under the age of 18, we suggest that you should appoint a guardian.

W2 NFER I8 LL T - e R — BN -
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LAWYERS

GUARDIAN
BB A

NAME : ( )
144 Surname #: Given Name %4 (In Chinese) 13z
SEX:
el
PASSPORT/H.K.I.D. NO. : (Photocopy is enclosed)
RE 0T | HARGRETRS (ff _E5ZEIA)

RELATIONSHIP :
B %

RESIDENTIAL ADDRESS #fiif- :

Note : Please ensure she/he is willing to act

sk« aAtECRA / RER AR R BN
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SIGNATURE DATE
" H3H

CONTACT TEL. NO.
s TR 11
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|_aw of Succession

A

—t ;[.
—.

e Probate & 1E s E =

Ll

o Letters of Administration & & &K=
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When to Write a Will
5] B 15 U H Y e 4 B ]

» When you are healthy, physically and
mentally 545 KORE A B HH {2
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Sharp v. Adam

Adam — successful — stud farm — multiple
scleroses (93) — cannot speak/write —
spelling board — nodding — shaking his head
—rolling eyes, blinking — dies in Aug 2002

2 daughters — mother divorced (92) —
3/2001 — change Will — good friend —
solicitor - appeal
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Tam Mel Kam v. HSBC
International Trustee Ltd

(Anita Mui’s case)

« Write a Will and a Trust on the same day.

« 18 days of Trial.
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Enduring Powers of Attorney

Enduring Powers of Attorney
Ordinance (Cap.501)
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What 1s an EPA?

» Alegal document
* Donor (“D’)(##& 4 ): gives A power

« Attorney (“A”)(X ## % ): act on D’s behalf

— D subsequently becomes mentally incapable
— A to take care of D’s specified financial affairs
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Who needs an EPA?

« EPANOT revoked by D’s subsequent
mental incapacity

— cf. General Power of Attorney (revoked)

« Mental incapacity
— Mental disorder / mental handicap; OR
— Unable to communicate to grant a PA
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How to create an EPA?

(1) Execution
(a) Prescribed form
(b) Prescribed manner

(2) Registration

(Copy Right Reserved) 19
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Execution — Prescribed Form

» Must specify (1) the power and/or (i1) property or
financial affairs
— Collect income due to D
— Collect capital due to D
— Sell D’s movable property
— Sell/lease/surrender D’s immovable property
— Spend D’s income
— Spend D’s capital
— Exercise D’s power as trustee

o cf. GPA (general power over all of D’s properties)
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Execution — Prescribed Manner

* D must execute 1n the presence of...

— Registered medical practitioner and solicitor;
OR

— Registered medical practitioner, then within
28 days solicitor

— Certify mental capacity and
voluntariness/authorisation
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Execution — Prescribed Manner

 Neither the registered medical practitioner
nor the solicitor be:

- A

— A’s spouse

— Related by blood or marriage to A
— Related by blood or marriage to D
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Execution — Prescribed Manner

 |f D is physically incapable of signing, may
Instruct a person to sign in the presence, and
under the direction, of D

e The person signing on D’s behalf shall NOT be:
- A
— A’s spouse
— The registered medical practitioner or his/her spouse
— The solicitor or his/her spouse
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Execution — Prescribed Manner

* A must execute in the presence of...
— 1 witness (NOT D / other A in the same EPA)

A must be...
— Trust corporation; OR
— Individual: 18 or above + NOT bankrupt
— NOT mental incapable
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Effective Date

 Date of execution (before solicitor); OR

* D may specify a date / a triggering event in
EPA
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Registration

To Registrar of the High Court
A can only deal with D’s assets after registration
Registration does not validate invalid EPA

Register is open for public inspection
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Can EPA be revoked?

D may revoke when mentally capable

After recovery from mental incapacity, D may
revoke with court order confirming the revocation

A becomes bankrupt
A/D dies

By court order/direction
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LAWYERS

Trust

=anau
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What is Trust Law ?
(TIER(EetA ?

Express Trust (HHR{EET)

A) Discretionary Trust (FYE{Z5E)
B)  Unit Trust (B8fi7{ZEE)

C) Charitable Trust (22=2{Z:1)

D) Family Trust (R&/(5:T)
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(Con’t) What is Trust Law %
(88) T (EEtA 7

Implied Trust

A) Resulting Trust (FR{E{ZEE)

B) Constructive Trust (& EE:E)
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What iIs a Trust ?

Definition:

e ATrust is an equitable obligation binding a
person (the trustee) to deal with the property
over which he has control (the trust fund) for
the benefits of persons (the beneficiaries).

(Copy Right Reserved) 31



({D Christine M. Koo & Ip, Solicitors & Notaries

(Con’t) What is a Trust ?

Key Concept in Common Law:

e Separation of ownership of property (legal
ownership) and the enjoyment of property
(beneficial ownership).

e The Trustees have legal ownership and cannot
benefit from the property and the beneficiaries
have an equitable interest in the property (l.e.
the right to enjoy/benefit) that they do not
legally own.
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Discretionary Trust / Company Structure
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The First Question a Potential
Settlor Needs to Ask Themselves

e Incapacitated

e Divorce of son/daughter
e Confidentiality

o [axes

e Spouse, children, grandchildren will receive the
Inheritance you want them to receive?
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Advantage of Setting Up a Trust
BRI {SEEHY 4 Ba

e Avoid Probate

e Succession Planning
e Disability
o Confidentiality

e Asset Management
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(Con’t) Advantage of Setting Up a Trust
(8] BILEEEHH B

e Taxation:-

- US Estate Duty
- UK Inheritance Tax
- Withholding Tax

(Copy Right Reserved) 36



Beneficlaries

Who can be a beneficiary?

Settlor
Settlor’s Spouse

Settlor’s Children

Grandchildren

Charities

(Copy Right Reserved)
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What are th
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e Duties of the Trustees?

To act In the

nest Interests of the Beneficlaries

Observe the terms of the trust
Observe the proper law of the trust

Impartiality

Asset preservation
To act 1n accordance with the laws of the
governing jurisdiction
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How to make an investment-link
policy work?
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Death

policy proceeds
(part)

premium

(Copy Right Reserved) 40



({D Christine M. Koo & Ip, Solicitors & Notaries

Function of Trustee
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Trustee

e Independence and

o Impartiality
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Does one need a Will where a
trustee Is appointed?
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How Is EPA different from trust?

Power of Attorney * Trust
Donor Settlor
Attorney (i.e. agent) Trustee
Interested party Beneficiary
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How Is EPA different from trust?

Legal ownership in D Legal ownership in T
Public register/search Confidential

Revoked by D’s death  * D’s death is 1rrelevant
Specified authority May have discretion
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How Is EPA different from trust?

« Should go hand in hand with Will
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Scenario 1

Mr. A 70-year old
$3m savings

He has a nephew, who is unemployed and financially
relied on him

He intends to leave all his property to his nephew after
his death.

EPOA, so he can use own savings to pay for medical
expenses and to support his nephew ’s living.

Who to appoint as the attorney? What do you think?
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Scenario 2

» Mother is a 60-year old widow.
* She has $8m savings. She has a daughter Ms. X

and a retarded s

 Daughter earns
care by the Mot

on Mr. X. The three live together.

ner own living while Mr. Y is taken
ner.

* Aging, Mother

plans to set up an EPOA to take care

of herself and Mr. Y In case of her mental

Incapacity.

« Who should Mother appoint as the attorney? Why?
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Gold Haven Trust Co. Ltd.

SIRELHRATE]
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PLEASE NOTE

The law and procedure on this subject are very specialised.
This article is a general explanation for your reference only and
should not be relied on as legal advice for any specific case. If
legal advice is needed, please contact our solicitors.

BRI

AR H Z AR+ B - ISCER B i
(AR22 > A EEHRE R BN (LR E B 2 AR E A, -
NFARER, o BRI RN -

Christine M. Koo & Ip, Solicitors & Notaries LLP
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